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Debarment Disputes
Recent Rulings and Institutional Rules
While public institutions typically have the right to bar bidders due to poor
performance and inappropriate conduct, these disqualification decisions
remain subject to legal challenge. This presentation will analyze some
recent rulings dealing with legal challenges to debarment decisions and
cover the core rules regulating bidder barring.

Debarment Disputes
Bidder Barring Fair Game if Properly Applied
While the courts have in some instances upheld a purchaser’s right to
bar problematic suppliers, purchasers should ensure that these practices
are developed and implemented in a reasonable and measured fashion
consistent with applicable legal procedures. As the following cases
illustrate, public institutions should ensure that they adhere to applicable
due process standards whenever they plan to make a debarment
decision since those decisions remain subject to legal challenge and
should be made with a view to downstream defensibility.

Debarment Decision Breaches Process Rules
White Construction Co. Inc. v. Division of Admin.
Florida Supreme Court

In its July 1973 decision in White Construction Co. Inc. v. Division of
Admin., the Florida Supreme Court overruled the state of Florida’s
suspension of a bidder. The case dealt with a Request for Bids (RFB)
issued by the state for the construction of several road projects. State
officials suspended a contractor and refused to accept that contractor’s
bid due to concerns over alleged environmental damage caused by the
contractor in the performance of prior contracts.

Debarment Decision Breaches Process Rules
White Construction Co. Inc. v. Division of Admin.
Florida Supreme Court

The contractor, White Construction Co. Inc., challenged the ban. The
Court sided with the contractor after finding that state officials had
stepped outside their statutory authority when they exercised contractor
suspension powers that could only be exercised directly by the Secretary
of Transportation. As this case illustrates, when public bodies seek to
suspend contractors due to past performance issues, they should ensure
that they properly follow applicable statutory procedures and stay within
their delegated statutory powers. Failing to do so can undermine the
defensibility of any contractor suspension decisions.

Court Strikes Down Unofficial Debarment
Soo Logging Co. v. British Columbia (Minister of Forests)
British Columbia Supreme Court

In its April 2005 decision in Soo Logging Co. v. British Columbia (Minister
of Forests), the British Columbia Supreme Court found that the
government improperly blacklisted a contractor due to alleged pastperformance problems. The Ministry of Forests had previously
terminated the contractor due to the alleged performance problems.
When the contractor sued, the Ministry unofficially blacklisted the
contractor from subsequent tendering opportunities. The contractor
challenged those actions.

Court Strikes Down Unofficial Debarment
Soo Logging Co. v. British Columbia (Minister of Forests)
British Columbia Supreme Court

The Court was critical of the Ministry’s conduct, noting its unreasonable
and intransigent approach in the course of the litigation. The Court found
“conduct deserving of rebuke on the part of the Ministry representatives
who were instructing counsel.” As this case illustrates, purchasers should
be careful not to use subsequent tendering processes as an opportunity
to “get even” with past performance disputes, particularly in instances
where there may have been shared responsibility for prior performance
problems.

Court Grants Injunction Over Retroactive Debarment
Four Seasons Site Development Ltd. v. Toronto (City)
Ontario Superior Court of Justice

In its May 2017 decision in Four Seasons Site Development Ltd. v.
Toronto (City), the Ontario Superior Court of Justice granted an
injunction against a municipal debarment decision. The applicant was
barred from bidding on construction projects for alleged past
performance issues.

Court Grants Injunction Over Retroactive Debarment
Four Seasons Site Development Ltd. v. Toronto (City)
Ontario Superior Court of Justice

While the City of Toronto had updated its procedures to enable
debarment for past performance, the contractor challenged the
retroactive application of those rules, arguing that City officials had acted
outside of their authority since, at the material time, debarment only
applied to code of conduct breaches but not to past performance. The
Court suspended the debarment decision until its merits could be
assessed at trial.

Bid Rejection Upheld Against Breaching Bidder
Jacqueline Sims, DBA JRS Staffing Services v. United States
United States Federal Circuit Court of Appeals

In its July 2016 decision in Jacqueline Sims, DBA JRS Staffing Services
v. United States, the United States Federal Circuit Court of Appeals
upheld the government’s decision to reject a bidder due to that bidder’s
history of failing to enter into contracts after being selected for contract
award. The case dealt with a federal government solicitation for
horticultural instructional services at a federal prison camp in Alderson,
West Virginia.

Bid Rejection Upheld Against Breaching Bidder
Jacqueline Sims, DBA JRS Staffing Services v. United States
United States Federal Circuit Court of Appeals

The low bidder brought a lawsuit after its bid was rejected due to its past
record of a lack of “responsibility” that prevented the bidder from entering
into contracts when selected as the successful bidder. The Court of
Appeals determined that the government’s decision to reject the low
bidder was valid given the bidder’s history of failing to enter into
contracts. As this case illustrates, public institutions may be within their
rights to reject bidders who have a past track record of failing to stand
behind their bids once selected in a public tendering process.

Court Upholds Rejection of Barred Subcontractor
Casertana Costruzioni Srl v. Ministero delle Infrastrutture e dei Trasporti
European Court of Justice

In its September 2017 decision in Casertana Costruzioni Srl v. Ministero
delle Infrastrutture e dei Trasporti the European Court of Justice ruled
that the Italian transportation ministry properly rejected a bidder for
naming a barred subcontractor in its bid. The case dealt with an
Invitation to Tender (ITT) for a construction contract.

Court Upholds Rejection of Barred Subcontractor
Casertana Costruzioni Srl v. Ministero delle Infrastrutture e dei Trasporti
European Court of Justice

The rejected bidder argued that it should be permitted to substitute a
new subcontractor for the barred subcontractor. The Court disagreed,
finding that the debarment provisions under the Italian law, as well as the
prohibition against the post-bid substitution of named subcontractors,
were compliant with European law and the European procurement
directive.

Court Upholds Debarment Over “Pay-to-Play” Breach
Della Pello Paving, Inc. v. New
New Jersey Superior Court of Justice – Appellate Division

In its February 2017 decision in Della Pello Paving, Inc. v. New Jersey of
the New Jersey Superior Court of Justice – Appellate Division the
debarment of a contractor under the state’s “pay-to-play” law was
upheld. The case dealt with the debarment of a construction contractor
for paying $500 for a political fundraising dinner. The Appellate Court
dismissed the contractor’s “inadvertence” defence since the contractor
failed to seek a refund within the 30 days required by the state law. It
upheld the debarment for the duration of the current governor’s term and
upheld the government’s decision to rescind a $4.2 million contract that
was previously awarded to the contractor.

Court Upholds Debarment in Overbilling Case
Green Country Maintenance Ltd. v. Calgary (City)
Alberta Court of Queen’s Bench

The 2001 decision of the Alberta Court of Queen’s Bench in Green
Country Maintenance Ltd. v. Calgary (City) illustrates the importance of
sound contract management in obtaining value-for-money under current
and future contracts. After receiving a complaint that one of its
contractors was leaving work early, the City of Calgary investigated the
operations of the particular contractor for one-and-a-half months and
discovered that during that period the contractor had submitted
inaccurate time sheets, which had resulted in an over-billing of $541.

Court Upholds Debarment in Overbilling Case
Green Country Maintenance Ltd. v. Calgary (City)
Alberta Court of Queen’s Bench

The contractor challenged the City’s actions but the Court upheld both
the contract termination and the subsequent tender rejections, stating
that “I am of the view, after reading all the evidence and hearing the
submissions from counsel, that the City of Calgary acted in a fair manner
that was within its authority when it suspended the services of Green
Country, and when it subsequently refused the tenders.” The contract in
question contained a clause that allowed the City to terminate when a
contractor failed to provide “quality service.”

Court Upholds Debarment in Overbilling Case
Green Country Maintenance Ltd. v. Calgary (City)
Alberta Court of Queen’s Bench

That clause also contained the right, depending on the severity of the
circumstances, to declare a terminated contractor ineligible for future
tendered work. The reservation of those rights, coupled with a welldocumented monitoring of performance, allowed the City to address the
performance issue on an immediate and ongoing basis. In so doing, the
City provided purchasers with a useful illustration of how contract
management is an essential part of the procurement cycle.

Supplier Banned for Life After Failing Drug Tests
Ind-Swift Ltd. v. Union of India
High Court of Delhi

In its December 2011 decision in Ind-Swift Ltd. v. Union of India, the High
Court of Delhi upheld the lifetime ban of a pharmaceutical company after
its products failed government drug tests. The drug dissolution and
disintegration tests repeatedly found that the pharmaceutical company’s
drugs remained intact too long when ingested and risked being
ineffective for treating patients. The company was deregistered as a
government supplier and challenged the debarment, but that decision
was upheld by a trial court.

Supplier Banned for Life After Failing Drug Tests
Ind-Swift Ltd. v. Union of India
High Court of Delhi

The company appealed the ruling, arguing that the non-performance of
tested drugs was a marginal result that did not warrant debarment, and
that its rights to natural justice and due process were not respected.
However, the High Court of Delhi rejected these arguments, concluding
that the failed drug tests were serious enough to justify debarment and
that the government had respected its due process duties after arriving
at its decision.

Supplier Banned for Life After Failing Drug Tests
Ind-Swift Ltd. v. Union of India
High Court of Delhi

The Court cited the significant adverse impact the faulty drugs could
have on patients in support of the government’s conclusion that such
failures should not be downplayed as merely “marginal”. After confirming
the significance of the non-performance issues, the Court confirmed that
government contract administration decisions should not be secondguessed by the courts in judicial review proceedings unless those
decisions were irrational, unreasonable, or arbitrary.

Supplier Banned for Life After Failing Drug Tests
Ind-Swift Ltd. v. Union of India
High Court of Delhi

As this case illustrates, government debarment decisions remain subject
to legal challenge and judicial review. The substantive merits of those
decisions, along with the process relied on by government institutions in
arriving at those decisions, remain subject to judicial scrutiny and the
administrative legal principles of due process. Government bodies
should therefore ensure that their debarment decisions are made based
on valid reasons and solid procedures.

Court Upholds Debarment of Litigious Bidder
Advanced Ergonomics Inc. v. British Columbia (Workers’ Compensation Board)
British Columbia Supreme Court

In its 2007 judgment in Advanced Ergonomics Inc. v. British Columbia
(Workers’ Compensation Board), the British Columbia Supreme Court
dismissed an unsuccessful proponent’s claim of bias and conspiracy and
upheld the purchaser’s right to refuse subsequent proposals from the
litigious supplier. The case dealt with a Request for Proposals (RFP) for
ergonomics consulting services. The plaintiff responded to the RFP, but
was unsuccessful. It brought an action alleging bias and conspiracy,
claiming that although it had been invited to bid, the purchaser had
decided in advance that it would not win.

Court Upholds Debarment of Litigious Bidder
Advanced Ergonomics Inc. v. British Columbia (Workers’ Compensation Board)
British Columbia Supreme Court

The plaintiff claimed that it had incurred $100,000 in bidding costs. The
Court found no basis for the plaintiff’s claims and dismissed the action.
Furthermore, the Court recognized a purchaser’s right to deny a supplier
the opportunity to bid on contracts due to ongoing lawsuits. As this case
illustrates, barring litigious bidders can be a useful remedy for
purchasers in appropriate circumstances.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

In its June 2013 decision in Israel Military Industries Ltd. v. Union of
India, the High Court of Delhi upheld the debarment of an Israeli
government-owned arms company due to bribery allegations that
resulted in the rescission of a contract award and a ten-year ban from
future contracts. The arms company, Israel Military Industries Ltd.
(referred to in the decision as IMI), challenged these decisions, arguing
that they were made without due regard to natural justice and its right to
respond to the allegations.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

As the Court summarized, India’s Central Bureau of Investigation
claimed that the head of India’s Ordinance Factory Board had accepted
bribes from a third party in exchange for awarding six arms contracts,
including the IMI contract, and that this resulted in freezing the contract
in question.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

The Court summarized the case law principles applicable to the
debarment of government contractors, as established in the decision of
the Supreme Court of India in Erusian Equipment & Chemicals Ltd. v.
State of West Bengal, which confirmed that the principles of natural
justice applied to debarment decisions due to the significant impact of
those decisions on government contractors:

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi
Blacklisting has the effect of preventing a person from the privilege and
advantage of entering into lawful relationship with the Government for
purposes of gains. The fact that a disability is created by the order of
blacklisting indicates that the relevant authority is to have an objective
satisfaction. Fundamentals of fair play require that the person
concerned should be given an opportunity to represent his case before
he is put on the blacklist…

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

The Court also cited the Supreme Court of India’s decision in Patel
Engineering Ltd. v. UOI & Anr., recognizing that the prior notice
requirements did not automatically entitle suppliers to a live hearing and
that due process duties restricted the government to setting ban time
limits proportionate to the suppliers’ transgressions.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

The Court then detailed the five natural justice principles applicable to
government debarment decisions:
The broad principles which may be deduced from the judgments
referred to above are as follows:
(i) The State is at liberty to decide as to whether or not it wishes to enter
into a contract, like any other private entity. No person has any
fundamental right to insist that the Government must enter into a
contract with it, the right that a person can enforce qua a Government is
the right of equal treatment in law. Therefore, the State, cannot decide
the deal or trade with one person or entity or exclude the others, without
good reasons.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi
(ii) Blacklisting, which takes several forms including internal instructions
for exclusion of entities or persons, entails civil consequences. It casts
a slur on the reputation of the person/entity, which is blacklisted.
(iii) The State can blacklist a person/entity which is convicted by a court
of law or on account of security consideration or even where there is a
“strong justification”, that a person is guilty of malpractices, such as,
bribery, corruption, fraud etc.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi
(iv) Where a State decides to blacklist a person/entity, it is duty bound
to act fairly; meaning thereby to observe “certain aspects of the rules of
natural justice”. In this behalf, the body, which takes the decision, as to
whether, or not a person or entity should be excluded, is duty bound to
give “fair consideration” to the facts and to consider the representations
made in that regard. In this exercise, the body vested with the right to
decide is not bound to disclose the details of information in its
possession (See paragraph 19 of Erusian Equipment and Chemicals).

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi
(v) Duty to act fairly would entail that a person should be given notice,
and a right or an opportunity to represent his case before he is
blacklisted. (see Erusian Equipment and Chemicals, Raghunath Thakur
vs State of Bihar and Joseph Vilangandan’s case). Duty to act fairly
does not entail that, in all circumstances, an oral hearing should be
accorded [see para 19 of the Erusian Equipment and Chemicals,
paragraph 38 at page 268 of Patel Engineering and paragraph 5 at
page 75 of the Jesus Sales Corporation vs Union of India (1996) 4 SCC
69].

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

The Court determined that the these due process standards were
respected since the supplier was provided with notice and an opportunity
to make submissions at a show cause hearing prior to the final
deliberations that led to the debarment decision.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

The Court rejected the complainant’s assertion that the debarment
decision was premature in view of the unproven bribery allegations and
the related ongoing criminal proceedings, ruling that there was “strong
justification” to support the debarment decision. The Court also refused
to rule on the merits of those bribery allegations since that would amount
to conducting parallel civil proceedings into the same evidentiary issues.
The Court ultimately upheld the government’s debarment decision and
dismissed the legal challenge.

Court Upholds Debarment Over Bribery Allegations
Israel Military Industries Ltd. v. Union of India
High Court of Delhi

As this case illustrates, debarment decisions remain subject to natural
justice and corresponding due process duties. Public institutions should
therefore establish sound debarment processes and proceed with
caution when making their debarment decisions, especially when those
decisions are based on unproven allegations that remain subject to
ongoing legal proceedings.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

In its June 2018 decision in Interpaving Limited v. City of Greater
Sudbury, the Ontario Superior Court of Justice – Divisional Court found
that the City of Greater Sudbury breached its fair process duties when it
failed to provide advanced notice to Interpaving Limited prior to barring
them from future City contracts.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

While the majority of the Court ruled that the City cured that initial
process breach through a subsequent improvised reconsideration, the
dissenting judge found that this reconsideration failed to cure the initial
process breach since Interpaving was provided insufficient documentary
evidence of the allegations supporting the debarment decision and
additionally, the City introduced new undisclosed grounds for debarment
during that improvised reconsideration.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

As the Court summarized, Interpaving had a 40-year track record
performing work for the City, with contracts valued at up to $19 million
annually and a workforce that fluctuated seasonally from 200 to 400
staff. The City decided to debar Interpaving for four years because the
contractor had initiated litigation against the City and also violated health
and safety legislation, both of which were recognized grounds for
debarment under the relevant City bylaw.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

The City alleged that Interpaving had breached health and safety
standards, and Interpaving then took a position against the City in the
Ministry of Labour safety violation proceedings. The City further alleged
that Interpaving abused the contract change processes and threatened
City staff and inspectors. After receiving the initial debarment letter,
Interpaving met with City officials and sought a rescission of the City’s
debarment decision. The City ultimately directed Interpaving to seek a
reconsideration and to make written submissions in response to the
issues raised in its debarment letter.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

After considering the responses provided by Interpaving, the City issued
a reconsideration letter, which confirmed that the City had taken
Interpaving’s submissions into account but had decided to maintain its
original debarment decision. Interpaving then brought a court application
challenging its debarment.
As an initial finding, the Court determined that neither the City’s by-law
debarment rules nor its specific debarment decision breached applicable
open competition obligations under the trade treaties.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

However, the Court then found that the City’s debarment decision was
subject to procedural fairness and determined that the City’s failure to
provide advanced notice to Interpaving prior to making the debarment
decision breached its due process duties. Yet, notwithstanding the initial
breach of its procedural fairness duties, the Court found that the City
ultimately cured its original procedural defects through its improvised
reconsideration process since Interpaving was given the opportunity to
address the initial grounds of debarment.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

The Court concluded that the process followed by the City after the initial
debarment letter constituted “a bonafide reconsideration” of the
debarment decision, which “cured the initial lack of procedural fairness in
the City's failure to give notice” by providing Interpaving with an
opportunity to make submissions prior to the final reconsideration of the
debarment decision. The Court also concluded that “the City's actions
after delivery of the Debarment Letter satisfied the requirements for
procedural fairness in respect of the Debarment Decision.”

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

However, while the majority of the Court concluded that though flawed,
the initial debarment decision was subsequently cured through the City’s
improvised reconsideration process, the dissenting judge disagreed,
finding that the City failed to provide adequate documentary disclosure to
Interpaving about the grounds of debarment, and that the City introduced
new debarment grounds during its reconsideration decision, but failed to
provide Interpaving with an adequate opportunity to respond to those
new grounds.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

With respect to documentary disclosure, the dissenting judge found that
the City was under an obligation to provide the contractor with the
specific evidence it was relying on prior to making a debarment decision.
The dissenting judge further found that the improvised reconsideration
process failed to cure the initial breach of procedural fairness, as it did
not provide adequate notice to Interpaving to respond to the additional
grounds of debarment raised by City staff during the improvised
reconsideration process.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

While the Court majority found that the new grounds were immaterial
since the original grounds were sufficient to justify the debarment, the
dissenting judge disagreed. In fact, the dissenting judge noted that there
were contradictory accounts of the communication that unfolded during
the City’s improvised reconsideration process, and that Interpaving was
never formally notified of a pending reconsideration decision.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

The dissenting judge therefore concluded that the debarment decision
should be struck down and, now that the City had provided Interpaving
with documentary disclosure as part of the court proceedings, a fresh
reconsideration should be conducted by individuals who were not
involved in the City’s original debarment decisions.
The majority and dissenting judgments in this case provide useful
debarment guidelines for public institutions.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

Firstly, this case confirmed that public institutions may establish
debarment rules and bar suppliers from future contract award
opportunities under the relevant trade treaties.
Secondly, it established that contractors are entitled to prior notice and
the opportunity to respond to the grounds of the potential debarment
prior to a debarment decision. While the failure to provide proper notice
can potentially be cured through subsequent reconsiderations, this is not
a substitute for proper initial notice since improvised cure processes
remain subject to further judicial second-guessing.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

Thirdly, public institutions should ensure that all the grounds relied on for
a debarment decision are disclosed to the contractor at the outset of a
debarment process. Public institutions should avoid raising new grounds
midstream in a fragmented fashion, as this can raise questions regarding
the adequacy of the initial advanced notice.

No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury
Ontario Superior Court of Justice - Divisional Court

Fourthly and finally, to guard against future claims that the contractor
was provided with insufficient notice or an insufficient opportunity to
address the grounds of debarment, the advanced notice provided to a
contractor prior to any debarment decision should be accompanied by
documentary disclosures that substantiate the grounds being relied on
for support.

Building a Proactive Regime
Defensible Debarments
As these cases illustrate, the greater the adherence to due process
principles, the better the chances that a debarment decision will stand up
to judicial scrutiny when a contractor seeks to challenge that decision.
Public institutions should therefore be mindful of the need to proactively
create defensible debarment protocols that align with the principles of
due process.

Bidder Barring
Governing Concepts for Bidder-Barring Protocol
When establishing a bidder barring protocol, public institutions should
consider the following key points:
❑The protocol should be integrated to form part of the institution’s
overall procurement policies and procedures
❑The protocol should confirm that suppliers may be disqualified from
being eligible to participate in bidding opportunities for a prescribed
period of time
❑The protocol should establish grounds for barring, including where:

Bidder Barring
Governing Concepts for Bidder-Barring Protocol
1. The supplier has prior or ongoing litigation against the institution
2. The supplier failed to honour a bid submitted in one of the
institution’s bidding processes
3. The supplier failed to disclose conflicts of interest in connection
with the institution’s procurement opportunities

Bidder Barring
Governing Concepts for Bidder-Barring Protocol
4. The supplier was convicted of bid-rigging, price-fixing or collusion or
other procurement-related statutory offenses
5. The supplier engaged in unethical bidding practices
6. The supplier had significant performance issues on a contract with the
institution

Bidder Barring
Governing Concepts for Bidder-Barring Protocol
❑The protocol should establish a clear bidder-barring process
supported by a written business case that uses the factors identified
above and recommends a length of disqualification
❑The length of the disqualification period should be proportionate to the
reasons for the disqualification

Bidder Barring
Governing Concepts for Bidder-Barring Protocol
❑The protocol should also include internal procedures for formalizing
the barring decision, maintaining a barring list and reinstating barred
suppliers
❑The protocol should also address external due process standards to
ensure that proper notice is provided to contractors so they have an
opportunity to respond to the grounds of debarment before the
institution makes any debarment decisions.
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