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Debriefing Obligations Under the Trade Agreements
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Maureen A. Sullivan, BA | LLB
• Owner and President of NECI.
• Curriculum designer for the PSPP and Signature Seminars.
• An experienced litigator, mediator and dispute-resolution
practitioner.
• In-depth knowledge of procurement law, contracting
issues, and negotiations.
• Legal Editor & Publisher of NECI’s, The Legal Edge.
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No legal advice

Just a reminder that NECI is not providing legal advice during this session. Procurement is tricky
legal ground to navigate and there are many competing considerations, so know when to get
your own lawyer involved!
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Learning Objectives

• Review legal and trade
agreement obligations
• Examine debriefing cases
and tribunal rulings
• Discuss documentation and
confidentiality issues
• Explore best practices in
debriefing

Here are the Los for this session.
We’ll discuss debriefing tips in general, as well as the specific provisions of CFTA and CETA
The slides have been posted by CPPC and if you want more detailed handout with notes and a
few articles just drop your card at the front here and I’ll make sure you get it.
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Debriefing: THE PROS
• Diffuses suspicion around process
• Acknowledges the effort proponents have put in
• Helps proponents to better next time
• Demonstrates that process was objective
• Enhances vendor relationships
• Heads off challenges before hitting political/legal

Long before the advent of CETA and CFTA public entities in Canada have recognized the benefits
of providing unsuccessful respondents with a debriefing
I think it has been widely recognized as a best practice when it comes to transparency, and
certainly goes a long way towards diffusing suspicion and building supplier relationships.
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Debriefing: THE CONS
•
•
•
•
•

Takes time and effort
Often a ‘difficult conversation’
Can provide ammunition for further challenge
Risk of releasing confidential/protected information
Uncomfortable discussion unless clear evaluation notes

But debriefing is not without its risks.
You really need to be mindful of balancing your obligations for transparency with your
obligations to protect confidential information.
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Then Along Came CETA and CFTA
• July 1 CFTA replaces AIT
• September 21 provisional implementation of international
CETA

• Good news: concerted effort was made to harmonize the
two

Much of the language in these two agreements is identical, which makes compliance a little
easier.
Caution though – both agreements list excluded procurements and exempt entities, so a close
read is important to determine how they apply to your organization.
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CETA
First international trade agreement to push transparency
obligations right down to local government level

This really is the game changer.
Up to this point, international agreements such as NAFTA have only allowed nation to nation
challenges.
Now, even local governments are bound.
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Procurement Thresholds and Covered Entities - CETA

Goods

Services

Construction

Federal entities

$237,700

$237,700

$9,100,000

Sub-federal entities

$365,700

$365,700

$9,100,000

$649,100

$649,100

$9,100,000

$731,400

$731,400

$9,100,000

(Prov/terr & MASH Sector)

Other entities (Crown
Corps)

Public utilities &
transportation

There are listed exemptions.
*As of Jan. 1, 2018 – updated every two years

CETA has been ratified by all parties, and was provisionally implemented September 21, 2017.
CETA follows many of the provisions of the WTO GPA, and closely aligns with other international
procurement obligations. The overall effect of this agreement will be to greatly increase the
ability of EU companies to sell to all levels of govt. in Canada, as well as provincial utilities, and
of course increase Canadian suppliers’ access to EU contract opportunities.
At a high level, this means:
Provincial, territorial and municipal entities will now have to be MUCH more careful about how
they conduct their procurement processes. Sole sourcing is more restricted, and each entity will
have to introduce or formalize some form of debriefing and bid challenge consultation process.
At the provincial/territorial level, they will need some kind of independent bid review panel or
tribunal to hear challenges by suppliers that aren’t resolved directly with the procuring entity.
As noted, the Federal government is already set up with the CITT and has a well-established bid
challenge process in place, so the Parties will be looking to that jurisprudence for guidance.
The thresholds at which procuring entities are required to adhere to the CETA requirements are
necessarily quite high, and are subject to currency conversion and indexing rates. CETA follows
the practice of multilateral agreements and sets out thresholds of estimated value in Special
Drawing Rights (SDRs), an international type of monetary reserve used by the International
Monetary Fund.
Currently the CETA thresholds are in line with the above table, which follows the conversion
rates set out in the WTO GPA. SDRs are converted to Canadian currency every two years and

published by the Treasury Board, so will be updated over time, along with indexing. The current
conversion for the GPA is for Jan 2019 to December 2019.
Overall, the main implication of CETA will be that Canadian and U.S. companies bidding on large,
lucrative provincial and municipal procurements will encounter much more competition from
EU companies than they have in the past. Canadian companies, for their part, now have greater
access to EU government contracts at all levels.
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CFTA – Canadian Free Trade Agreement

– July 1, 2017 implementation
– Replaces AIT

– Quite aligned with international
obligations
• Compliance with CFTA, by and large, means compliance with CETA

The Agreement on Internal Trade has been in place since 1994 and there has long since been
the recognition that it was in need of updating
It was the prospect of CETA that was the main catalyst for modernizing our internal trade
regime and to align with international agreements. If that hadn’t been done, then potentially
European suppliers would have had greater access to our opportunities than Canadian
companies had to theirs. There has been a concerted effort to harmonize the requirements
under CFTA and CETA.
By and large, CFTA provides a bit more detail than CETA, though in some areas CETA is more
detailed. As mentioned, as long as you comply with the new CFTA obligations, you will be
largely compliant with CETA. And if you are compliant with the AIT, there are only a few
differences in CFTA, so most of you are likely in pretty good shape.
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Canadian Free Trade Agreement
Government
Ministries

Broader Public Sector

Crown Corporations

Goods

$25,300

$101,100

$505,400

Services

$101,100

$101,100

$505,400

Construction

$101,100

$252,700

$5,053,900

There are listed exemptions.
*As of Jan. 1, 2018 – updated every two years

The Canadian Free Trade Agreement applies to all core government entities across Canada, as
well as the MASH sector and most Crowns
As with CETA, CFTA also has many enumerated exceptions for each Party, such as municipalities
in the Yukon Territories and certain crown and utility agencies from some jurisdictions. Each
party to the CFTA has specific exceptions to the general provisions as well, such as the right for
some to derogate from the procurement requirements to promote regional economic
developments. You will have to review the exceptions that apply to your jurisdiction carefully,
when updating your policies.
The procurement thresholds that trigger compliance with the CFTA differ among core
government, the MASH sector and Crowns, and remain the same as the AIT thresholds. To be
clear, the CFTA has replaced the AIT.
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Debriefing Obligations

CFTA 516 (1)
“Subject to Article 517, a procuring entity shall, upon request, provide
an unsuccessful supplier with an explanation of the reasons why the
procuring entity did not select its tender.”

Specifically, debriefing is no longer optional for over-threshold procurements.
Under CFTA, for example, for municipalities that is $101K for goods and services… not very high.
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Debriefing Obligations, continued

CFTA 517 (2)
“Nothing in this Chapter shall be construed to require the disclosure
of information if disclosure:
a) Would impede law enforcement
b) Might prejudice fair competition between suppliers

Not surprisingly, the agreement specifically recognizes that there are limits to what must be
disclosed.
Note “might” in (b) vs “would” in all other categories
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Debriefing Obligations, continued
c) Would prejudice the legitimate commercial interests of third
persons, including the protection of intellectual property;
d) Would be contrary to the public interest; or
e) Would be exempt from disclosure under, or its disclosure would
contravene, applicable law.

Last bullet recognizes FOIPPA legislation etc.
Nothing terribly controversial or new, but more guidance than we have had to date
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CETA Adds Extra Layer

CETA 19.16 (1)
“(same language)…why the
procuring entity did not select
its tender and the relative
advantages of the successful
supplier’s tender.”

CETA add additional requirements - must advise on ‘relative advantages of the successful
supplier’s tender’…
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CETA Requirement Makes Sense
Larger contract opportunities = greater transparency
obligations
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Grey Areas Include

• What ‘might prejudice fair competition between suppliers’?
• What disclosure ‘would be contrary to the public interest’?
• What is meant by ‘relative advantages of the successful
supplier’s tender’?

Still quite a lot to be ironed out. Primarily we look to the body of rulings under the CITT for
guidance.
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Illustration: Renaissance Aeronautics Associates Ltd PR-2017-063

• Unsuccessful launched complaint about evaluation, delays in providing
debriefing, and adequacies of debriefing
• Evaluation substantive compliant dismissed
• Debriefing delays resulted in ‘no costs’ order for PWGSC

Remember, CITT is not binding on sub-federal entities, but their rulings provide a lot of guidance
on debriefing that we won’t find anywhere else. This has been around as a challenge to federal
procurements for decades, so a large body of rulings.
This ruling concerned a federal govt. RFP for some specific aircraft training.
Renaissance was unsuccessful and launched a challenge with CITT
After investigation, the CITT found no unfairness with evaluation process, but DID wade into
whether the level of debriefing was adequate. The found it was not adequate, so declined to
award costs to the government even though they were successful in defending the process.
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Renaissance Aeronautics Associates Ltd PR-2017-063, continued
• Regret letter advised proposal was non-compliant, no detail

• CITT – must provide more
• PWGSC did provide more fulsome phone debrief after complaint filed,
but not timely

As it turns out, only after the CITT complaint was filed did the government provide a full
debriefing.
Lessons are threefold from this:
•
•
•

It’s not sufficient to just say ‘non-compliant with x, y and z criteria’ – must provide more.
Delays in providing a proper debriefing may result in your organization being denied costs,
even if you are successful on the substance of the fairness challenge
And there is a third lesson related to what evaluators say during debriefing, and we will look
at that issue a little later.
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The Real Game Changer
New Bid Dispute Challenge and Dispute Regime

There are expansive provisions in each of these agreements to cover bidder to procuring entity
challenges, bidder to Party challenges, as well as Party to Party challenges. We will touch on the
highlights, but there is much more information in both CETA and CFTA that should be reviewed
in detail, to ensure compliance.
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Bid Dispute Regime – Debriefing is First Step

Step 1
Debriefing

Step 2
Consultations At
Procuring Entity
Level

Step 3
Panel Review by
Party

• CFTA 516
• CETA 19.5

We have discussed the express debriefing obligations owed by the procuring entity – always the
first step, and hopefully you can resolve the issue at this stage. Usually but not always – once
challengers understand the process and that it was conducted fairly, the compliant is resolved.
However, some must go further…
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Bid Dispute Regime - Consultations

Step 1
Debriefing

Step 2
Consultations At
Procuring Entity Level

Step 3
Panel Review by
Party

• CFTA 518 (4) “.. the procuring entity and the supplier shall seek to resolve the complaint through consultations”
– CETA 19.17 …”the Party of the procuring entity…shall encourage the entity and the supplier to seek resolution of the
complaint through consultations…”

Beyond debriefing obligations, there is a requirement for ‘consultations’ to try and resolve the
dispute.
This is required under CFTA, encouraged under CETA.
Again, most entities currently have some internal vendor complaint review process designed to
head off challenges not resolved through debriefing, but certainly not all. Many at the
provincial level are simply tweaking what they already have in place. Such consultations must
be ‘impartial’.
Here is the wording from CFTA:
Consultations
“In the event of a complaint by a supplier alleging that there has been a breach or failure as
referred to in paragraph 1, the procuring entity and the supplier shall seek to resolve the
complaint through consultations. The procuring entity shall accord impartial and timely
consideration to the complaint in a manner that is not prejudicial to the supplier’s participation
in ongoing or future procurement or its right to seek corrective measures under the
administrative or judicial review procedure.”
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Bid Dispute Regime – Panel Review by ‘Party’

Step 1
Debriefing

Step 2
Consultations At
Procuring Entity Level

Step 3
Panel Review by
Party

CETA 19.17, CFTA 518
– ..’a timely, effective, transparent and non-discriminatory administrative or judicial review procedure..’

More specifically CETA 19.17 (4), CFTA 518 (6):
“Each Party shall establish or designate at least one impartial administrative or judicial authority that is independent of its
procuring entities.”

Which leads us to the third, all important step in the bid dispute process.
Reminder, “Party” is the provincial or territorial government under CFTA; the federal
government under CETA.
This is the big one. Will require an independent panel to hear complaints not resolved through
debriefing or informal consultations.
The federal government of course already has the CITT, so the main impact will be at the
provincial and territorial level. Let’s look at some of the specifics of what’s required for
disclosure of these rights to proponents.
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Obligation to Inform – Vantage Painting Ltd PR-2017-042
• Unsuccessful alleged unfair evaluation re: experience
• Neither RFSO or regret letter mentioned recourse mechanisms
available or applicable timelines
• Ultimately compliant dismissed

• CITT ‘information about recourse mechanisms is part and parcel of a
fair, objective and transparent procurement process’
• No costs awarded

Federal government RFSO for painting services
Lesson
Must disclose the recourse bidders have, if not convinced the process was fair, in the RFx and
also in the Regret Letter and debriefing (if any).
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Remedies for Suppliers

CETA 19.17 (7), CFTA 518 (9)

• Each Party shall adopt or maintain procedures that provide for:
(a) rapid interim measures - potentially a stop contract order, and
(b) …if a breach or failure to comply, provide for … ’corrective action or
compensation for the loss or damages suffered’, or both.

So what are the remedies under these agreements?

Rapid Interim Measures is the big one here, and potentially a game changer. It is the ability to
stop contract award. Here’s the actual language:
CETA 19.17 (7), CFTA 518 (9)
Each Party shall adopt or maintain procedures that provide for:
“(a) rapid interim measures to preserve the supplier’s opportunity to participate
in the procurement”…may result in suspension of the procurement process. (in
deciding whether to suspend, may take into account “overriding adverse
consequences for the interests concerned”). “Just cause for not acting shall be
provided in writing”; and
(b) …if a breach or failure to comply, provide for … “corrective action or
compensation for the loss or damages suffered, which may be limited to either
the costs for the preparation of the tender or the costs relating to the challenge,
or both.”
Certainly this means that timely review of complaints is critical you that you should not award
the contract until the complaint is resolved. There is however some latitude for “adverse
overriding consequences”. Things like risk to public safety, disruption of services to vulnerable
populations etc. would qualify, but how far will this go?
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Remedies Party to Party – CFTA

CFTA Annex 1007.1 and 1024.1

• Compliance Panel and Appellate Panel Rules of Procedure
• Monetary penalties for failure to comply, pro-rated in accordance
with population of the Party
• maximum $10M (Annex 1011.2 and 1028.2)

• Previous maximum under AIT $5M

Party in this context means the Province or Territory. Panel rules and timelines set out.
Monetary penalties up to $10M
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This Means Debriefing Takes on a More Critical Role

• The more effective the debrief, the less likely they will take the
matter further
• By and large, success depends on the evaluation documentation
retained

Important to really shore up your debriefing process to avoid moving to the more formal
Consultations and Panel Review
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Should the Goal be ‘Happy Losers’?
• NS Consultant running large infrastructure-type procurements for
the Province
• Provides all the detailed evaluation notes

• Review at a high level at the face to face meeting
• Proponents provided with all the detail to take away and review

There is a full article on this practice in the handout – this is an innovative debriefing approach
adopted by an infrastructure procurement consultant working on major projects with the NS
government.
His goal from debriefing is ‘happy losers’
He provides proponents will ALL the detailed evaluation notes, including the consensus notes.
He reviews them at a high level during the debriefing, and then gives a copy of all the notes to
the proponent to take away and review.
Vendors really appreciate that level of transparency, and are more likely to respond to the next
process. The practice recognizes the time and effort that respondents put in.
But it DOES require a very high level of confidence in your evaluators.

Detailed Debriefing Guidance from the Trenches
Gordon Kyle has been providing procurement advisory services in the Atlantic Region for more than 20
years, guiding public-sector entities through more than 80 procurement-related projects. As many of
you might remember, Gordon partnered with NECI and the Province of Nova Scotia in the development
and roll out of the Public Sector Procurement Program (PSPP). Now semi-retired, Gordon continues to
oversee procurement advisory projects for his firm, Gordon Kyle & Associates and participates as an
online course facilitator and occasional instructor for PSPP courses in Atlantic Canada.
In a recent sit-down with Gordon, we discussed the nuances of a successful debriefing, and how he
approaches this thorny issue with his clients on major infrastructure and other public-sector
procurement projects. Gordon describes one of his key objectives for implementing a robust evaluation,
documentation and debriefing process as “happy losers.” In other words, the objective is to have
unsuccessful respondents eager to compete for the next opportunity, rather than feeling dejected,
confused, and unable to understand where their proposal fell short.
Like most project success indicators, a good debriefing experience starts with procurement planning.
The evaluation criteria and weighting section of the RFx should very clearly explain to respondents how
their proposals will be evaluated. It should also provide similar guidance for the evaluation committee.
The evaluation team first scores the proposals independently, and then comes together for the
consensus meeting. Gordon’s process requires that, if a respondent falls below 80 percent of the
allocated points for a category, consensus notes are created to document why they fell short. If the
project is particularly sensitive, it might even be necessary to document the rationale for scores above
80 percent, although this of course slows down the process considerably.
When it comes to documenting reasons during the consensus meeting, Gordon encourages participants
to focus on two key areas:
 What would be helpful for respondents to know so that they can improve future responses?
 What would the auditors need to see in order to be satisfied that the process was fair and
effectively conducted?
A key difference with Gordon’s suggested approach is that, during the debriefing, the respondent is
actually provided with a copy of the detailed consensus scoring notes for their proposal. These notes
reflect the scoring on each of the evaluation criteria, providing guidance for respondents to the granular
level. It has been Gordon’s experience that the more detail provided; the lower the likelihood is of any
Freedom of Information and Protection of Privacy applications, legal challenges, or further enquiries.
During the debriefing session, his team will review some of the high-level comments, leaving the
respondent to review the more detailed feedback at their leisure.
While the process of documenting detailed consensus notes is both time-consuming and not without
legal risk (all comments must be objective and defensible), in Gordon’s experience, respondents to these
larger, more resource-consuming competitive processes love the detailed notes and sincerely appreciate
any pointers provided. He regularly has respondents thank him profusely for the helpful debriefing –
suggesting that indeed it is possible to have “happy losers” in the world of procurement.
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How Far is Too Far?
• Best guidance comes from the court decisions and, in particular,
CITT rulings
• CITT has huge body of jurisprudence around debriefing and
disclosure obligations
• Courts rarely get to that level of granularity on a procurement
process

So how much information it too much when it comes to debriefing?
Again, we look to the CITT rulings.
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How Much Do We Release?

Tireerankinjv V. PWGSC, CITT PR-2004-038
• RFSO for consulting, advisory and project management services
• Tireerankinjv proposal unsuccessful, challenged to CITT alleging
failure to provide a proper debriefing

Here’s a ruling that waded into this murky area. It was decided pre CFTA and CETA, but under
the same wording in NAFTA.
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Tireerankinjv V. PWGSC, CITT PR-2004-038

Article 1015 of NAFTA (in part):
“6. An entity shall:
b) on request of a supplier whose tender was not selected for
award, provide pertinent information to that supplier
concerning the reasons for not selecting its tender, the
relevant characteristics and advantages of the tender
selected…”

And very similar provision in Agreement on Government Purchasing, and now under CETA
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CITT Findings
• PWGSC had included names and ranking of the five top
bidders in its letter to unsuccessful (5 contracts awarded)
• Had provided thorough debriefing on T proposal
• However, did not fulfill obligations re: “relevant characteristics
and advantages” of winner
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CITT Findings, continued

CITT waded into the delicate balance between bidders debriefing
rights and the need to protect confidential information
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CITT Findings, continued

CITT held that PWGSC could have provided more information
without breaching confidentiality
“For example, regarding criterion 3.2.2 – Personnel Experience – PWGSC could
have stated that other proposals included resources with more experience or
higher education levels, etc. These comments would have assisted T in
recognizing that its own resources’ experience or education need to be
improved and would have allowed it to understand the reason for which the
other bidders’ resources were rated higher than its own.” (par 31)

So not terribly helpful, but CITT does recognize the delicate balancing act. No requirement to
cross the line.
On the surface it certainly it appears that we must go further than the historical approach of
referring to just the strengths and weaknesses of the proposal being debriefed.
Although if we dig into this a bit deeper, we can see that it isn’t much different – if the debriefed
proposal was weak on experience, it isn’t a big leap to disclose that the successful proposal was
stronger on experience. Now we just need to be more express about it.
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What Evaluation Documents Do We Provide?

Ecosfera Inc. V. Department of the Environment PR-2007-004

This is a big issue as well – you want to provide enough documentation to satisfy your
obligations, but not so much that you breach confidentiality owed to other proponents.
Let’s take a look at what happened in this case.
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Ecosfera Inc. V. Department of the Environment PR-2007-004

• Ecosfera was unsuccessful for contract for environmental
consulting services
• Challenged the sufficiency of the debriefing process under
NAFTA 1015 (6) (b)
• Govt had provided:
evaluators preliminary notes
individual scoring sheets
consensus scoring sheet
oral explanation at the debriefing

So they provided a great level of detail about Ecosfera’s proposal.
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Ecosfera Inc. V. Department of the Environment PR-2007-004, continued

CITT:
”Characteristic” generally refers to a feature or quality of a thing
(the winning proposal).
“Advantage” generally means that a thing or person is better than
another.

But didn’t provide ‘relevant characteristics and advantages’ of the winner.
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Ecosfera Inc. V. Department of the Environment PR-2007-004, continued
CITT:

In this case, the department should have referred to the advantages
of the winning proposal over Ecosfera’s.
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Ecosfera Inc v Department of the Environment PR-2007-004, continued

“…ought to provide any information that could reasonably be
expected to reveal the reasons for which the proposal was not
selected.”
“For example, on the consensus scoring sheet, comments or
explanations could have been provided concerning the advantages of
(the winning proposal) based on its experience organizing similar
projects.” (Para 50)

So you could say ‘the winner demonstrated more experience organizing similar projects’
But probably should NOT say “the winner proposed use of innovative new software that does x,
y and z to organize similar projects”
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Perils of Insufficient Documentation
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Mega Reporting Inc. V. Government of Yukon 2017 YKSC69, 2018 YKCA

So let’s discuss this very recent case, that illustrates the critical importance of evaluation
documentation.
This went through two levels of court and ultimately the government came out on top, but
there are some lessons here.
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• Mega unsuccessful on RFP court reporting services
• Two envelope system – Mega did not achieve minimum on
envelope #1
• Requested debriefing

This was an RFP for court reporting services.
Mega did not meet the threshold for envelope one, so did not move ahead in the evaluation.
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Mega Reporting Inc. V. Government of Yukon 2017 YKSC69, 2018 YKCA
Yukon Evaluation Committee:
•

•
•
•
•
•

Had not made contemporaneous records of its discussion
during evaluation
No record of reasons for scores given
In response to request for debriefing by Mega, one member
prepared a typed document based on his ‘recollection’
At EFD admitted the document did not reflect what actually
occurred
Yukon court concluded Yukon had not met its obligations
Appeal heard June 16, 2018

The Court reviewed the evidence that came out at trial, and awarded $335K in damages payable
to Mega Reporting.
Then it went to the Court of Appeal.

Freedom of Contract and Public Policy Considerations Collide – Again
In the March 28, 2018 issue of this newsletter, we reported on the case of Mega Reporting Inc
v Yukon (Government of) 2017 YKSC 69. As you may recall, that case involved a claim by an
unsuccessful respondent to a government RFP for court reporting services. On November 16,
2017 the Yukon Supreme Court agreed with the Plaintiff, Mega Reporting Inc. (“Mega”), that
the government had breached its obligations to conduct a fair and transparent procurement
process, resulting in damages of over $335,000 payable to Mega.
Aside from the implications of the common law surrounding the Contract A analysis, in this case
both the Yukon Contracting and Procurement Regulation and the Contracting and Procurement
Directive, incorporated by reference into the RFP, promised fairness and transparency in
government procurement processes. Both the Regulation and the Directive were found to
amount to legislative assurances of fairness.
At trial, one of the key arguments by the Yukon government hinged on an exclusion of liability
clause in the RFP, which read, in part, as follows:
Except for a claim for costs of preparation of its Proposal or other costs awarded in a
proceeding under the Bid Challenge Process… each proponent, by submitting a Proposal,
irrevocably waives any claim, action, or proceeding against the Government of Yukon
including… for damages, expenses or costs including costs of Proposal preparation, loss
of profits, loss of opportunity or any consequential loss for any reason including: any
actual or alleged unfairness on the part of the Government of Yukon at any stage of the
Request for Proposal process.
Mega argued that allowing Yukon to privately contract out of the protections under the
Regulations and Directive was inconsistent with the protection of the public interest in ensuring
public procurement is transparent.
In analyzing the impact of this waiver, the trial judge applied the three-pronged test from
Tercon Contractors Ltd v British Columbia (Transportation and Highways), 2010 SCC 4
(“Tercon”):
1. Whether as a matter of interpretation the exclusion clause even applies to the
circumstances based on the intention of the parties;
2. Whether the clause was unconscionable at the time the contract was made; and
3. Whether the Court should nevertheless refuse to enforce the valid clause because of the
existence of an overriding public policy that outweighs the very strong public interest in
the enforcement of contract, the proof of which lies on the party seeking to avoid
enforcement.
The Yukon Supreme Court in the Mega case held that the text of the waiver in the RFP spoke
‘so directly’ to the principles in the Directive that it was intended to nullify the effect of that

legislation. Therefore, giving effect to the waiver would allow Yukon to represent to the public
that it engages in fair procurement without suffering any consequences for failing to do so.
Based on this analysis, the trial judge held that it would be contrary to public policy to allow the
waiver of liability clause in the RFP to bar Mega’s claim.
---On June 16, 2018 the Yukon Court of Appeal overturned the trial judge decision. While
acknowledging that the waiver clause in the Mega case was sufficiently clear and unambiguous,
the Yukon Court of Appeal found that the government’s conduct was not egregious enough to
interfere with the long-established principle of Freedom of Contract. Citing cases where waiver
clauses have been struck down under this three-pronged test where there was conduct
amounting to criminal negligence, fraud, or violation of human rights legislation, the Yukon
Supreme Court noted that in the Mega case there was no evidence that Yukon knowingly acted
in breach of its procurement principles or otherwise in bad faith towards Mega. The Court
found Mega to be a sophisticated commercial party that elected to participate in the RFP
despite its awareness of the clause.
Although upholding the trial judge’s finding that the clause was intended to exclude liability for
breaches of the duties of fairness contained in the Directive, the Yukon Court of Appeal held
that there was no ‘substantially incontestable’ public policy rationale that justified overriding a
clear and specific exclusion clause. This illustrates the difficult balancing act faced by courts
when deciding between certainty and business efficacy in upholding contractual exclusions, and
requirements of procedural fairness and transparency of process – arguably also designed to
facilitate certainty.
The appeal was allowed, the award of damages set aside, and the claim dismissed, with costs to
Yukon.
Editor’s Note:
So where does this leave us? The long-established principle of Freedom of Contract means that
sophisticated commercial parties should be able to rely on the express terms of a contract
freely entered into, without interference by the courts. From this line of cases it appears that
our courts will allow public procurement professionals to expressly contract out of duties of
fairness and transparency, as long as there is no conduct that would amount to an offense of
public policy considerations. Where that line is drawn will vary depending on the facts of the
particular case under consideration. Will RFP respondents become more discerning about the
opportunities they respond to as a result of this case? Only time will tell.
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Mega Reporting Inc. V. Government of Yukon 2017 YKSC69, 2018 YKCA
Yukon Court of Appeal:
•
•
•
•

Overturned finding of liability
Waiver clause sufficiently clear
Government’s conduct not egregious enough to interfere with
Freedom of Contract
Damage award set aside, costs payable to YG

The waiver clause purported to waive any right to challenge, for any reason. The Court of
Appeal found this to be a complete defense and overturned the damage award.
Although the government emerged victorious, I’m not sure we would call this a good news story
for public sector. Remember, when it goes to court it is public record.
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However Aside from Being able to Defend Process
… raises the question of why the documentation was NOT
retained?
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Mega Reporting Inc. V. Government of Yukon
“Justice must not only be done,
it must be seen

to be done.”

This quote is not from the Mega case – no doubt you have all heard this phrase. This is a
perfect example – it may be that the YG evaluation committee ran a completely fair and
consistent evaluation, but that is not enough if you can’t PROVE it.
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Perils of ‘Freeform Debriefing’
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Renaissance Aeronautics Associates Inc. PR-2017-063
• RFP for aircraft training
• Challenge sparked by evaluator’s comment alluding to
undisclosed preference for award to community colleges in
financial difficulty
• Complaint found to be not valid
Lesson: no free wheeling discussions. Stick to the script;
debriefing must be a disciplined process

Now let’s return to this case, where the unsuccessful private sector proponent lost out to a
Community College proposal for specific aircraft training. Loose lips sink ships. That is the third
lesson from this case.
Here is a quote from the ruling:
‘it is alleged that the contracting authority made a statement during the March 7 debrief phone
call, to the effect that ‘community colleges were often awarded contracts if the college was not
preforming financially well enough” E.g. alluding to an undisclosed preference.
It turns out there was no merit to this, but is likely what sparked the challenge in the first place.
Debriefing must be a very disciplined process – know where the boundaries are.
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Policy Requirements
• Each org needs to review current policies in light of new
trade agreements

• If debriefing is new to your organization, look to others for
ideas – this is not new to Canada

Important to shore up your policies around debriefing, and perhaps some specialized training
on the evaluation process, what documentation to retain, and what information to release
during debriefing.
If you don’t have policy on this yet, look to other organizations – a lot of information is available
publicly, and larger organizations have turned their mind to these new nuances under the trade
agreements.
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Top tips to Ensure Procedural Fairness
• Say what you mean
• Mean what you say
• Do what you say you will do

• Document what you did
• Capture lessons learned!

Watch for new seminar unpacking these tips in detail, and examining some of the specific
guidance from the courts and CITT. This is based on a presentation I did for the federal
government – at a high level:
• Say what your mean – no ambiguous process or criteria
• Mean what you say – must means must – don’t make it a mandatory unless it is absolutely
critical
• Do what you say you will do – don’t deviate from your declared process
• Document what you did – enough said on this
• Capture lessons learned – ideally learned from the mistakes of other organizations, rather
than your own. I think that’s the main value of these kinds of sessions, and from other ways
of staying on top of legal and practical developments.
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Questions | Comments?

The bottom line with these Trade Agreements is that they are pushing organizations at ALL
levels of government towards more complete disclosure and accountability.
Each organization needs to provide guidance on where transparency crosses the line into
breaching confidentiality. And when in doubt, as a general rule I would say err on the side of
caution and suggest that they seek the information through the FOI channels. As we know,
once information is released, you cannot un-ring the bell.
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Evaluation
and Handout

Follow Up
One Day: Evaluating Procedural Fairness
(Developed for bid challenge committees)

Don’t forget to complete the conference evaluation for these sessions – your feedback really
does shape the next conference lineup.
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Thank you!
Maureen Sullivan, NECI
250-370-0041
inquiries@neci-legaledge.com

Neci-legaledge.com

